Editor's Note: appeal filed, dv. No. 97-0265-S-LMB (D 1d. June 13, 1997),
reversed and set aside (to the extent affirns defernent of conmencenent of
grazing use), by stipulation (April 7, 1998)

R DOLE RANGHES, INC
V.
BUREAU - LAND IVANAGEMENT

| BLA 94-17 Deci ded February 3, 1997

Appeal froma decision of Admnistrative Law Judge John R
Ranpton, Jr., affirmng so nuch of a Bureau of Land Managenent grazi ng
decision as established an initial |ivestock use |evel and del ayed the
season of |ivestock use for the Rddle allotnent. |D 01-91-03.

Afirned.

1. @Gazing Permts and Licenses: Adjudication--Gazing
Permts and Licenses: Appeal s--Gazing Permits and
Li censes: Hearings--Rul es of Practice: Appeal s:
Burden of Proof

A grazing decision establishing initial use |evels by
livestock for a grazing all ot nent based upon act ual
prior use of the allotnent (rather than on permtted
use) is affirned on appeal because it conforns to a BLM
nmanagenent framework plan. A finding that the season
of use for the allotnent nust be nodified to pronote
nanagenent obj ectives established by the sane plan is
al so affirned upon a show ng that the change is
reasonabl e, based upon expert anal ysis of observed
vegetation, soil, and clinatic conditions on the

al | ot nent .

APPEARANCES. WIliamF. Schroeder, Esq., Vale, Oegon, and W A an
Schroeder, Esq., Boise, Idaho, for appellant R ddl e Ranches, Inc.;

Robert S Burr, Esq., and Kenneth M Sebby, Esq., US Departnent of the
Interior, Gfice of Held Solicitor, Boise, ldaho, for the Bureau of Land
Managenent .

(PN ON BY ADM N STRATI VE JUDEE ARNESS

R ddl e Ranches, Inc. (R ddl e Ranches), has appeal ed froma
Septentber 8, 1993, decision of Administrative Law Judge John R
Ranpton, Jr., as nodified by his order dated Cctober 4, 1993,
affirmng so nuch of a 1990 grazi ng deci sion by the Bruneau Area Manager,
Boi se, Idaho, Dstrict fice, Bureau of Land Managenent (BLM, as
del ayed the season of authorized |ivestock use on the Rddl e all ot nent
and found the initial stocking rate of active |livestock use of the
allotnment was properly set by BLMat 23,088 aninal unit nonths (AUMS). <o
much of the BLMdeci sion as woul d have | ater reduced the active grazing
pr ef erence bel ow 23,088 AUMs was set aside; BLMdid not appeal fromthis
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finding, to which nuch of the evidence at an evidentiary hearing into the
natter was addressed, and that aspect of Judge Ranpton's decision is
therefore not before us for reviewand wll not be considered herein,
except to the extent his analysis of that issue affects consideration of
the issues under review before us.

In Septenber 1990, BLM proposed changes in the boundaries and
admnistration of the Rddle allotnent so as to delay entry for authori zed
grazing fromMrch 16 to April 16 for the years 1991 and 1992 and to My 1
thereafter, and to reduce R ddl e Ranches' active preference from27, 199
AMs to 23,088 AMs for 1991 and 1992, to 18,977 AMs for the years 1993
and 1994, and to 14,685 AUMs thereafter. R ddl e Ranches did not protest
the proposal but, after the proposed deci sion had becone final, appeal ed
BLM s deci sion adopting those changes. R ddl e Ranches argued that BLMs
determnation of the grazing capacity of the allotnent was inaccurate
because it nade use of inproper nethods of estimation and did not conform
to the Bruneau- Kuna Managenent Franework Alan (BMFP) (the | and use plan for
the Bruneau Resource Area, including the Rddle allotnent), and that the
change in the season of use was not supported by the record. A 9-day
hearing conducted over the course of 6 nonths at Boi se, |daho, produced
ext ensi ve expert testinony concerning range conditions at the Rddl e
allotnent and resulted in the decision by Judge Ranpton, as anended,
affirmng the BLMdeci sion insofar as it del ayed coormencenent of the season
of livestock use and set an active livestock use |evel for the allotnent at
23,088 ALM s.

Rel evant to those two issues, Judge Ranpton found, concerning the
active livestock level for the Rddle allotnent, that it was properly set
at 23,088 ALM s because that nuniber "is properly based upon and consi st ent
wth the BMP * * * adjusted for the unavailability of certain |ands and
the resource needs of wldife as identified in the BMP." See Qder
Qarifying and Arendi ng Decision dated Gct. 4, 1993, at 2. He al so found,
concerni ng the proper season of use for the allotnent, that testinony by
BLM experts concerni ng studi es conducted on the all otnent had established a
rational basis for finding that it was proper to delay entry of cattle onto
the range in the spring season fromMrch until until My 1. See Decision
at 10-12, 13. R ddle Ranches filed a tinely appeal .

n appeal, R ddl e Ranches contends that these two findings shoul d be
set aside; it is argued that Judge Ranpton applied an erroneous standard of
proof and exceeded his authority in deciding the two i ssues now before us
for review (Satenent of Reasons (SOR at 18, 83, 86,). It is also
contended that he inproperly relied upon facts outside the record i n naki ng
both rulings, rendering his decision unreasonable (SOR at 20), and that
both rulings were contrary to the BWF (SCORat 28, 29, 30, 33). Rdde
Ranches al so argues that the Judge's decision is contrary to Departnental
regulations (SR at 58, 69; Reply at 3), and that the change in season of
use is contrary to provisions of the grazing permt or license (SORat 77,
82, 83, Reply at 4). Ve reject these argunents and adopt Judge Ranpton's
Sept entber 1993 deci si on, as anended by his Gctober 1993 order, as our
deci sion on the issues under appeal ; it is attached to this opinion as
Appendi X A
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Section 2 of the Taylor Gazing Act of June 24, 1934, as anended,
43 US C 88 315a (1994), authorizes the Secretary, wth respect to grazing
districts on public Iands to "make such rules and regul ations" and to "do
any and all things necessary * * * to insure the objects of such grazi ng
districts, nanely, to regulate their occupancy and use, to preserve the
land and its resources fromdestruction or unnecessary injury, to provide
for the orderly use, inprovenent, and devel opnent of the range.” Title IV
of the Federal Land Policy and Managenent Act of 1976, anending the Tayl or
Gazing Act, 90 Sat. 2772-75, reiterates the Federal conmtnent to
protection and i nprovenent of Federal rangel ands. See 43 US C 88 1751-
1753 (1994); see al so Public Rangel ands | nprovenent Act of 1978, 92 Sat.
1803-08, 43 US C 8§ 1901- 1908 (1994).

BLM as the Secretary's del egate, enjoys broad discretion in
determning how to nanage and adj udi cate grazing preferences. Yardley v.
BLM 123 1BLA 80, 90 (1992). Uhder 43 OFR 4.478(b), BLMs adj udi cation of
a grazing preference may not properly be set aside on appeal "if it appears
that it is reasonable and that it represents a substantial conpliance wth
the provisions of 43 GR Part 4100." The Departnent has consi derably
narrowed the scope of review of BLMgrazi ng decisions by an Administrative
Law Judge (and by this Board) by taking the position that when BLM
adj udi cates grazing privileges in the exercise of its admnistrative
discretion, that action may be reversed as arbitrary, capricious, or
inequitable actiononly if it is not supportable on any rational basis.

See Kelly v. BLM 131 I BLA 146, 151 (1994), and cases therein cited.

At hough unusual, this scope of reviewis consistent with the discreti onary
nature of the Secretary' s responsibility for Federal range land. daridge
v. BLM 71 | BLA 46, 50 (1983).

The standard of proof to be applied in wei ghing evidence presented at
a hearing held pursuant to an appeal of a grazing decision issued by BLMis
the preponderance of evidence test. Kelly v. BLM supra. An
Admni strative Law Judge' s deci sion adj udicating grazing privileges wll
not be set aside on appeal if it correctly determnes that a BLM deci sion
reducing grazing i s reasonabl e and substantially conplies wth the grazing
regulations. Qanville Farns v. BLM 122 IBLA 77 (1992). onsequently, if
a deci sion determning grazing privileges has been reached in the proper
exercise of admnistrative discretion, one seeking relief therefrombears
the burden of show ng by a preponderance of the evidence of record that
t he deC| sion is unreasonabl e or II’T|DI’ oper. Wiile Judge Ranpton used the
words "a clear show ng of error” in his decision on page 5 an exanmnation
of his reasoni ng shows that he actual ly applied the pr eponder ance test. Ve
find that Judge Ranpton applied the correct standard in this case when he
assigned that burden to R ddl e Ranches.

The first question presented by this appeal is whether Judge Ranpton
properly found the level of initial active |livestock use for the Rddl e
allotnent to be 23,088 AUMs. This figure was derived fromactual use
reports supplied by Rddl e Ranches for the years 1976-1980. The 23, 088
AMs figure is the product of adjusting the 1976-1980 use | evel, which
was 23,475 AUMs, by reducing it by 72 AUMs for unavail abl e forage, by
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162 ALMs for loss of public lands fromthe allotnent resulting from
Federal /S ate | and exchanges, and by 232 AUMs to account for the use of
the allotment by wildlife, and by then adding 80 AUMs to account for the
use of the allotnent by Indian horses in trespass. See BLMDecision at 2-
4; Judge Ranpton's Qder Qarifying and Arendi ng Decision at 2.

[1] R ddle Ranches argues that the proper initial stocking |evel
shoul d be set at 27,199 AUMs, the anount for which it was |icensed.
This argunent, however, ignores the BMFP, which requires that |ivestock
use | evel s be established by reference to 5-year (1976-1980) |icensed
active use levels (Decision at 3; BExh. A3 at 00747). As Judge Ranpton
found, the BMP requires that "the initial stocking rate to begin the five
year inplenentation period nust be based on prior |ivestock use |evels.™
Id. It is unquestioned that the actual use | evels were as found by Judge
Ranpton (and as reported by R ddl e Ranches). The record of historic use
of the allotnent establishes that actual use by R ddl e Ranches during the
target years was indeed | ess than the anount for which it was |icensed and
was instead the figure used by Judge Ranpton in reaching his deci sion.
S nce the BMP required BLMto consider historic |ivestock use in deciding
this natter, and the BMP admttedly controls the i ssue, we can find no
error or unreasonabl eness in Judge Ranpton's ruling.

Goncerni ng del ay of the season of spring |ivestock use of the
allotnent until My, Judge Ranpton rejected a series of contentions nade by
experts testifying for Rdd e Ranches and concl uded that R ddl e Ranches
had not established that BLMs reasons for the change in seasonal use
were inproper or unreasonable. Summarizing his position on this issue,
he found that "the testinony of R ddl e Ranches' experts in di sagreenent
wth the testinony of BLMs experts does not amount to a show ng that the
FHnal Decision was arbitrary, capricious, or clearly erroneous" (Decision
at 16). This finding is supported by the record produced at heari ng.

Wien R ddl e Ranches chose not to comment on this issue prior to
deci sion, BLMwas obliged to issue a decisi on based on studies and expert
eval uations that were available to the agency wthout participation by the
grazier. Those studies, produced and expl ai ned by BLMexperts at heari ng,
were to the effect that if the range is to be sustained and i nproved in
conformty to the BMP, the elevation and character of the soils on the
hi gh desert range that conprises the Rddl e allotnent do not permt rel ease
of cattle while the soil is wet and before the grass cover has begun to
grow The BLMexperts concl uded that this neans, generally, that |ivestock
shoul d not be released onto the allotnent until My, a tine of entry that
corresponds to seasonal use practiced on other, sinmlar allotnents in the
general area. See Tr. at 569, 673-76, 795-800, 811, 816-18, 1, 065-66,
1,315-16, 1, 444-46.

Wil e the experts testifying for R ddl e Ranches disputed the BLM
testinony on this point, they did not offer soil and clinate studies of
their own on the season-of -use issue, but sinply disagreed wth the studies
and anal ysis presented by BLMs experts. See Tr. 502-03, 1,221, 1,232
h the record before us, we therefore adopt Judge Ranpton's findi ng that
t he prof essi onal di sagreenent voiced by the R ddl e Ranches experts fail ed
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to showerror in the studies conducted by BLMs range conservati oni sts.

See, e.0., Aninal Protection Institute of Awrica, 122 | BLA 290, 295 (1992)
(hoI ding that BLMwas entitled to rely on the advi ce of agency range
conservationi sts in deternining grazing i ssues).

Aside fromthe question of the relative nerit of the expert testinony
produced by BLMand R ddl e Ranches, Judge Ranpt on concl uded that the
guestion of season-of-use could not be divorced fromconstraints i nposed by
the BMFP. (bserving that, while the opposing experts tended to interpret
evi dence concerning range condition on the Rddl e allotnent differently,
that data presented by both sides indicated that the condition of the
forage growng on the allotnent was generally static. This finding | ed
to the conclusion that season of use of the allotnent shoul d be del ayed
to facilitate range i nprovenent because "the generally static trend is
unaccept abl e under the BMP' and, as a consequence, "the | and use objective
toinprove the range in poor and fair condition is not being net" (Decision
at 14). This approach to deci si onnaki ng i n such cases is proper;
inposition by BLMof limtations upon seasons of use is an appropriate
net hod for achi eving nanagenent obj ectives under the Gazing Act in cases
where the record establishes a rational basis for the action taken. See
High A Tipton, 55 IBLA 68, 71 (1981), and cases cited. The record
establ i shes that this was such a case, inasmuch as, in the opinion of BLMs
range conservationists, early spring use of the allotnent was a pri nci pal
cause of the failure of forage conditions there to inprove.

R ddl e Ranches chal | enges the failure to prepare an al |l ot nent
nanagenent plan, arguing that, under the BMFP, preparation of such a plan
was required bef ore any changes in season of use coul d be nade, and that
the BLMdecision therefore failed to conformto existing |l and use plans as
required by 43 R 4100.0-8. V¢ adopt Judge Ranpton's finding that, while
the BVFP contenpl ated ul ti mate devel opnent of an al | ot nent nanagenent plan,
it did not preclude all nanagenent activity before one was prepared. See
Appendix A Smlarly wthout nerit is a contention that 43 GFR 4130. 6-3,
requiring consul tation between grazing | essees and BLM was ignored by BLM
inthis case so as to bar a change in the season of use; the record shows
there was such consul tation between BLM enpl oyees and agents of R ddl e
Ranches (see, e.g., Tr. at 80-85, 517-18, 650-51); the fact that the
natter ended in dispute and resulted in a heari ng does not establish that
there was an absence of consultation prior to those happeni ngs.

Nor is there any indication that Judge Ranpton relied upon facts
outside the record or exceeded his authority in order to reach his
decision, as alleged by Rddl e Ranches. The record before us, consisting
of over 1,500 pages of transcribed testinony and rel ated exhibits,
supports his finding setting an initial stocking level for the all ot nent
at 23,088 ALM's, based upon actual use pursuant to the BMP. Further,
his decision to affirmBLMs change of the season of use because of
observed rangel and conditions found on the Rddle allotnent in order to
conformto nmanagenent objectives for the allotnent is supported by the
record of hearing; these findings affirm in part, the Septenber 1990 BLM
deci sion fromwhi ch the appeal was taken and cannot reasonably be construed
as a departure by the Admnistrative Law Judge fromthe scope of review
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accorded himby the Secretary of the Interior. See Kelly v. BLM supra.
V¢ therefore conclude that R ddl e Ranches has failed to carry the burden
of show ng that the decision issued by Judge Ranpton was in error on
either issue presented by this appeal, and we adopt it as our own. See
Appendi X A

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci sion appeal ed
fromis adopted as the Board s opinion, on the issues presented for our
revi ew

Franklin D Arness
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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R OOLE RANGHES, INC, : | D 01-91-03
Appel | ant :
Appeal fromthe Area Manager's

Noti ce of Proposed Deci sion
dat ed Septenber 20, 1990,
Bruneau Area Manager, Boi se
Dstrict, |daho

V.

BUREAU GF LAND IVANAGEMENT,
Respondent

DEQ S N

Appear ances: W!I1iamSchroeder, Esq., Vale, Qegon, and A an Schroeder,
Esq., Boise, Idaho, for appellant;

Robert S Burr, Esq., and Kenneth M Sebby, Esq., Gfice of
the Held Solicitor, Boise, Idaho, for respondent.

Bef or e: Dstrict Chief Admnistrative Law Judge Ranpton

In a Septenber 20, 1990 Proposed Decision, the Bureau of Land Managenent
(BLM), US Departnent of the Interior, proposed to (1) change the boundary
of the Rddle allotnent, |ocated in the Bruneau Resource Area of the Boi se
Dstrict, to renove pasture 16 fromthe allotnent, (2) change the date upon
which R ddl e Ranches, Inc. (R ddl e Ranches) is authorized to begin grazing
onthe Rddle allotnent fromMrch 16 to April 16, beginning in the 1991
grazing year, and fromApril 16 to May 1, beginning in the 1993 grazi ng
year, and (3) reduce R ddl e Ranches' active preference fromz27,199 ani nal
unit nonths (AUMs) to 23,088 ALMs, beginning in the 1991 grazi ng year,
from23,088 AAMs to 18,977 AUMs, beginning in the 1993 grazi ng year, and
from18,977 AMs to 14,865 AUMs, beginning in the 1995 grazi ng year.
Because no protest of this proposed decision was filed, the decision becane
a final decision of BLM R ddl e Ranches has appeal ed this
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FH nal Decision contending that (1) the grazing capacity of the all ot nent
established in the final decision is not accurate and was deternined usi ng
i nproper nethods of estination, and (2) that the change in the season of
use is inappropriate and not supported by the evidence (R ddl e Ranches
Satenent of Reasons).

Ahearing inthe matter was held on April 21, 22, 23, and 24, July 7 and 8§,
and Septenber 1 and 2, 1992, in Boise, Idaho. Post-hearing briefs were
then submtted by both parties. Inits briefs and at the hearing, Rddl e
Ranches further contended that the FHnal Decision did not conformto the
governing | and use pl an.

Satenent of the Facts

The Rddle allotnent is divided into 18 pastures |argely encl osed by
either fence or rimmock (Tr. 36-38; Ex. R1). Pastures 4, 5 6, 7, 8, 10,
15, and 18 are used in the spring; pastures 2, 3, 4, and 9 are used in the
summer and fall; pastures 12, 13, 14, and 17 are used in the spring, surmer
and/or fall, and pasture 11 is used in the wnter (Ex. A7, pp. 4-6).

The grazing preference for the public lands wthin the Rddl e
allotnent is 27,199 AUMs, which preference is held exclusively by Rdd e
Ranches (Ex. A7, p. 3; Tr. 20-21). Pete Jackson is the President of
R ddl e Ranches and, along wth his wfe and son, nanages R ddl e Ranches'
livestock operation (Tr 514, 1469, 1471).

From 1979 through 1981, an "one-point-in-tine" soil and vegetation
inventory (1979-81 Inventory) was conducted on the Bruneau Resource Area
including the Rddl e allotnent, for the purpose, anong ot her things, of
determning the grazing capacity of the public range therein (Tr. 27-28,
201-202). Data for the 1979-81 Inventory was collected using the site
inventory nethod (S M, whichis the sane as the ecol ogical site inventory
nethod. This nethod requires coll ection of the sane type of infornation as
that collected using the soil vegetation inventory nethod (SN, but
requires the data to be collected and handled differently than it is

col l ected and handl ed when enpl oying SMM (Tr. 126-131, 1560-1568). The
active use of 14,865 ALMs establ i shed by the FH nal Decision is based upon
the grazing capacity of the Rddle allotnent as determned by the 1979-81
Inventory and then nodified to account for a Federal /S ate |and exchange
involving land wthin the allotnent and the inaccessibility of pasture 16
(Tr. 133-134, 202; Hnal Decision, pp. 1-2).

In Septenber 1982, the Bruneau- Kuna G azing Environnental |npact & atenent
Fna (FHS was conpl eted addressi ng grazi ng nanagenent in the Bruneau
Resource Area (Ex. A3, pp. 00826-00931). Shortly thereafter, in March
1983, the Bruneau- Kuna Managenent Franework Pl an (BMFP), the land use pl an
for the Bruneau Resource Area, including the Rddl e allotnent, was
conpleted (Ex. A3, pp. 00726-00825). The BMFP contains mul tipl e use
recommendat i on RM 3. 1 whi ch recommends adj usting |ivestock use
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| evel s over a 5-year period to the carrying capacity of the range
establ i shed by the 1979-81 Inventory (Exhibit A3, p. 00747). This
recommendat i on was rejected in favor of the foll ow ng determnati on:

Initial livestock use levels by allotnent wll be established at
the five-year |icensed active use |evels fromthe years 1976-80
or by nutual agreenent. Any subsequent increase or reduction in
AMs through the five-year inplenentation schedule wll be based
on nonitoring, and other resource needs as identified in this MP
and any other reasonabl e requi renent as deened necessary.

(BExhibit A3, p. 00747) (enphasis added). The reason for rejection of the
reconmendat i on was:

Snce the tine mul tiple use recormendati on RV 3.1 was nade, a BLM
directive (I.M No. 1D82-297 and WQ |.M 83-340) has been

i npl enent ed whi ch states that SMUMtype inventory data wll no
longer be used in |locating forage. Therefore the initial
stocking rate to begin the five year inplenentation period nust
be based on prior livestock use levels (i.e. licensed use) since
actual use data is not available. * * * The final |ivestock
stocking rate recormended in year 5 is derived fromSVUM
inventory data. This [ivestock use level nay or may not be
reached depending on the results of the nonitoring studies.

(Ex. A3, p. 00749) (enphasis added). S mlarly, the Rangel and Program
Summary (RPS) conpl eted in June 1983, which highlights the najor BMFP
deci sions, states:

Snce the Fnal HS was conpl eted. BLMpolicy regardi ng forage
all ocation has been nodi fied. The new policy states that forage
allocations based on the Bureau's Soil \Vegetation Inventory
Method (SMUNM or a simlar onetine production inventory cannot be
made. S nce the proposed forage all ocation figures presented in
the BS were the result of a one-tine survey and used el enents of
SMM they wll not be used to establish a forage all ocati on.

(Ex. A3, p. 00715) (enphasis added). A so, Jerry Taylor, the BLM

Super vi sory Range Gonservationi st for the Bruneau Resource Area who
assisted in the drafting of the FHnal Decision, acknow edged that SV Mwas
an unreliable process for estinating carrying capacity (Tr. 1571-1572).

Nevert hel ess, BLMrelied upon the SUMtype inventory data (S Mdat a)
generated by the one-poi nt-in-tine 1979-81 Inventory to set the carrying
capacity (active use) for the Rddl e allotnent because it determned that a
reduction of the active use was warranted based upon trend data which it
col lected in 1983, 1987, and 1990 (Tr. 133-135, 166, 782). An

3
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allotnent eval uation preapred by BLMprior to issuing the Hnal Decision
sets forth this determnation (Ex. A7).

The average |icensed active use for the 1976- 1980 period on the Rddl e
allotment was 23,475 AMs (Ex. A3, p. 00748). During that period, Rdd e
Ranches voluntarily applied for, and BLMapproved, grazing use of |ess than
the grazing preference of 27,199 AUMs. R ddl e Raches applied for nonuse
of part of its preference not because the public range coul d not support
use at the grazing preference, but because of econonic considerations and
the nature of its cattle operation (Tr. 515).

Wth respect to season of use, the BMP concl udes:

Adj ust |ivestock season of use and/or inplenent grazi ng systens
on spring and summer ranges to neet mni numgrow h needs of
preferred pl ant speci es.

(Ex. A3, p. 00739). The reason for this conclusion is:

Forage production is reduced and vigor of preferred species is
adversel y affected by excessive |ivestock use early in the
grow ng season. ontinued early |ivestock use on preferred
species can lead to a decline in range condition. Livestock
turn-ons dates fromApril 15-30 are recommended on | ower

el evational ranges (shadscal e type) and April 20-My 15 on md-
el evational big and | ow sagebrush types. n allotnents where
deferred or rest rotation grazing systens are inpl enented the
above dates nay be adj ust ed.

(Ex. A3, p. 00739).

From 1963 to 1968, the Boise Ostrict Advisory Board conducted a study of
the range wthin the Rddl e allotnent and recormended t he fol | ow ng dat es
as the proper seasons of use for that range: My 11 to June 20 and
Septenter 15 to Gctober 30 (Tr. 109-111). In My 1982, the Bruneau- Kuna
Gazing Environnental Inpact Satenent Draft (CHS) was conpl eted (Ex. A3,
pp. 00932-01091). The DH S listed as the proposed and exi sting season-of -
use for the Rdd e allotnent March 16 through February 28, and noted that
"[a]s allotnent plan are inpl enent ed, season-of -use dates may be adj ust ed,
but nornmal ly would remain wthin the tine period specified." (Ex. Aa-3,
pp. 00954, 00957). The FHS also identifies the existing season-of -use for
the Rddle allotnent as March 16 through February 28 and cont enpl at es t hat
any adj ustnents inthe season-of-use wll be nade in an all ot nent nanagenent
plan (Ex. A3, pp. 00847, 00849-00850).

In the Fnal Decision, BLMadjusted R ddl e Ranches' season of use by
del aying the turnout date onto the spring range fromMrch 16 to April 16,
beginning in year 1, and fromApril 16 to May 1, beginning in year 3.
These adj ustnents were based upon

4
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noni tori ng studi es and range readi ness observations, the results of which
led BLMto conclude that turning out cattle in the early spring (Mrch 16)
was harniul to range condition and that del aying the turnout date woul d be
beneficial to the range (Ex. A7, p. 14; Tr. 569-570, 686, 795-800, 818,
1065- 1066, 1313-1315 ).

O scussi on
.
The Gazing Gapacity Determination

i npl enentation of the Tayl or Gazing Act of June 24, 1934 (the
Act), as anended, 43 US C 88 315, 315a-315r (1982), is
coomitted to the discretion of the Secretary of the Interior.
Ruskin Lines, Jr. v. BLM 76 IBLA 170 (1983); daridge v. BLM 71
IBLA 46 (1983). Section 2 of the Act charges the Secretary wth
respect to grazing districts on public lands to "nmake such rul es
and regul ations' and to "do any and all things necessary * * * to
insure the objectives of such grazing districts, nanely, to

regul ate their occupancy and use, to preserve the land and its
resources fromdestruction or unnecessary injury, to provide for
the orderly use, inprovenent, and devel opnent of the range * *
*" 43 USC 8§ 315a (1982). The Federal Land Policy and
Managenent Act of 1976, anendi ng the Tayl or G azing Act,
reiterates the Federal coormtnent to the protection and

i nprovenent of the Federal rangel ands. See 43 US C 88
1751-1753 (1982). The BLMdistrict nmanager is responsible for
naki ng decreases in nunbers of cattle allowed on existing grazing
| eases when necessary. 43 CF. R 4110.3-2(b) (1983). A
determnation by Ostrict Manager of the grazing capacity
available for livestock use will not be overturned by this Board
in the absence of a clear showng of error. daridge v .BLM
supra at 50; 43 CF.R 4.478(b). Were, as here, the parties
guestion the accuracy of a range survey, it is not enough for a
range user to showthat the grazing capacity could be in error;
he nust showthat it is erroneous. Briggs v. BLM 75 | BLA 301,
302 (1983); Alen v. BLM 65 IBLA 196, 200 (1982); Rachel Ballow
28 | BLA 264 (1976).

Qyde L. Dorius et al. v. Bureau of Land Managenent, 83 | BLA 29, 37 (1984).

The Departnent has recogni zed certain el enents that nust be shown to
overturn the results of a range survey:

There is inherent in* * * [the Bureau' s range studi es] an
el enent of hunan j udgnent which cannot be el i mnated by the nost
net i cul ous observance of

5

138 | BLA 92

WAW Ver si on



| BLA 94-17

est abl i shed procedure for neasuring range capacity. However, * *
* [t]he fact that there is error In the Bureau' s findi ngs can be
establ 1 shed only by showng that the Bureau' s range survey

net hods are 1 ncapabl e of yielding accurate infornation, that
there was naterial departure fromprescribed procedures, or that
a denonstrably nore accurate survey has disclosed a different
range capacity. David Abel, 2 IBLA87, 96, 78 |.D 86, 93
(1971); QJ. ooper, A-30974 (Apr. 29, 1969).

Id. (quoting David Abel, 2 IBLA 87, 96, 78 |.D 86, 93 (1971)).

In this case, appellant has shown that BLMs range survey nethods are

i ncapabl e of yielding accurate information, and therefore that BLMs
determnation to reduce R ddl e Ranches' active use to the carrying capacity
establ i shed by the 1979-81 Inventory nust be set aside. According to BLM
policy and ot her evidence presented at the hearing, the 1979-81 Inventory
IS aone-point-in-tine production inventory simlar to SV Mwhi ch cannot be
used to reliably estinmate the carrying capacity of the range (Ex. A3, pp.
00715, 00749; Tr. 73, 447, 451, 946, 1543).

BLMargues that the 1979-81 Inventory in conjunction wth subsequent

noni toring studi es conducted by BLMnmay be used to establish carrying
capacity. Certainly, the 1979-81 Inventory provi des baseline inventory
data which may be used as a starting point for a nonitoring program

(Ex. A2, p. 00337). For instance, BLMconcl uded froman exam nation of
the 1979-81 Inventory data that nost of the Rdd e allotnent was in "poor"
or "fair" ecological condition (Ex. A3, p. 01065; Ex. A7, pp. 4, 14).
However, the nonitoring perforned by BLM either by itself or together wth
the 1979-81 Inventory data, cannot be used to reliably establish carrying
capacity (Tr. 205, 782-783, 1543).

BLMs nonitoring programon the all ot nent consists of trend and range

readi ness studies. In addition to the 1979-81 Inventory, BLMrelied only
upon its trend studies, and not the range readi ness studies, in determning
the carrying capacity of the allotnent (Tr. 134-135, 784). The trend

studi es consi st of photo plot conparisons as well as several years of
studies wthin sel ected key areas neasuring the frequency of grasses and
shrubs, the percentage of ground cover, and the density of shrubs (Ex. A7,
p. 10; Tr. 174-175, 184-186). After examning the trend data, BLM
concluded that the trend is static for nost of the areas in "poor" or
"fair" ecological condition (Ex. A7, pp. 11-14, 16).

Based upon its concl usions, BLMbelieves that a reduction in Rdd e
Ranches' active grazing use is necessary to satisfy the objectives of the
BMFP, which, for the entire resource area called for inproving 333,532
acres of land in "poor” condition to "fair" condition and 343,522 acres of
land in "fair" condition to "good" condition wthin 20 years
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(Ex. A3, p. 00728; Tr 166). 1/ However, it is not possible to quantify
the purported necessary reduction or the correct carrying capacity by
reference to the ecological condition of the land and the trend data (Tr.
416- 420, 476).

In sum neither the 1979-81 Inventory nor the trend studies nor a

conbi nation of the two provides a reliable basis for estinmating the
carrying capacity of the range (Tr. 205, 416-420, 447, 451, 476, 782-782,
1543) and thus the estimation derived therefromis clearly erroneous. A
best, the trend studies indicate the need for sone reduction in grazing
use, but they do not permt reliable quantification of the reduction.
Therefore, the reduction or R ddl e Ranches' active grazing preference to
the carrying capacity estimated by the 1979-81 Inventory nust be set aside.

This conclusion is buttressed by the carrying capacity estinmates nade by

R ddl e Ranches' expert consultants fromVeéstern Range Service. Derek

Bai l ey, who hol ds a doctorate degree fromthe Departnent of Range Sci ence,
ol orado Sate Lhiversity, Mchael Borrman, who hol ds a doctor of phil osophy
degree in range ecology fromQegon Sate Lhiversity, and A Seninger, who
hol ds a nasters degree fromthe ol |l ege of Forestry and Range Managenent,
Ml orado Sate Lhiversity, and is the President of Véstern Range Service
(Exs. A9, A20, A28). 2/ These experts testified that the carrying
capacity of the allotnent exceeds R ddl e Ranches' grazing preference of
27,199 AlMs (Tr. 365, 386, 464-465, 486, 1172-1173; BEx. A 30, p. 4).

These estinates are based upon actual use and utilization studies, which
M. Taylor of BLMacknow edged to be the usual nethod for determning
carrying capacity (Tr. 1107-1108).

BLM chal | enged the accuracy of the estimates by contending that the actual
use figures for the spring range in 1992, taken fromthe actual use
reports, are overstated. The basis for this challenge is two counts of
cattle in the sumer range perforned by BLM enpl oyees froma hel i copter on
July 13 and July 17, 1992 (1325, 1331-1332). The nunber of cattle counted,
726 head on July 13, and 1,085 head on July 17, is substantially less than
the nuner of cattle reported as actual |y using the summer range (Exs.
R23, R24, R25; Tr. 1338, 1350).

Initially, it is worth noting that a count of cane in the sunmer range is
of limted value in chall enging the accuracy of actual use figures for the
spring range. Mre inportantly, the

1/ R ddl e Ranches disputes BLMs contention that the | and use obj ecti ves
regardi ng ecol ogi cal condition of the | and were not bei ng net.

2/ Additional experts testified for Rdd e Ranches on ot her subj ect
nmatters: Lamar Smth, an associate professor of range nanagenent and

| eader of the Range Managenent Programfor the Uhiversity of Arizona, and
Carl Goebel, who hol ds a doctorate degree fromUWah Sate Lhiversity in
range nanagenent and is a professor in the Departnent of Natural Resources
Sci ences, Véshington Sate Lhiversity (Exs. A 19, A 38).
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actuary use figures are based cattle counts conducted on the ground which
are much nore reliable than the helicopter counts conducted by BLM

Wii | e the BLM enpl oyees who conduct ed the hel i copter counts expressed
confidence in their accuracy (Tr. 1355, 1368), the nethod by which the
counts were conducted was not likely toresult inreliable totals. M.
Seninger, wo is far nore experienced than the BLMenpl oyees i n conducti ng
counts of cattle fromthe air, testified that a pilot should fly inagrid
pattern in order to achieve an accurate cattle count fromthe air (Tr.
1529). The BLMenpl oyees did not fly in a grid pattern, but nerely
traversed portions of the allotnent in north-south flight lines, wth brief
detours to l ook for cattle along riparian areas and reservoirs (Tr.
1333-1334, 1338). Wiile cattle may be expected to congregate around
riparian areas and reservoirs. M. Jackson testified that R ddl e Ranches
had haul ed water into sunmer pastures 2 and 3 for better distribution of
the cattle (Tr. 1502-1503). Moreover, M. Seninger inplied that the
anount of tine spent by the BLMenpl oyees traversing the spring range of
the allotnment, one hour on July 13 and one and one-hal f hours on July 17
(Tr. 1363), is inadequate to achieve a reliable count of cattle over such a
large area (90,000 acres) (Tr. 1530-1532).

In contrast, the actual use reports for the spring and surmer range are
based prinarily upon counts of castle perforned by nenbers of the Jackson
famly standing at gates through which the cattle passed (Tr. 1475-1483).
This is a far nore reliable nethod of counting cattle, M. Jackson
testified to the accuracy of these reports (1479, 1484-1486, 1496), and
there is little reason to doubt his credibility or the accuracy of the
actual use reports, especially inlight of the stability of the Rddl e
Ranches operation in terns of the nunber of cattle and its nethods of
grazing over the |ast decade (Tr. 1511, 1536).

M. Taylor and Mke Pellant, a BLMRange Gonservationist, who are nore
famliar wth the allotnent than R ddl e Ranches